IN THE -CIRCUIT COURT OF DREW-COUNTY, ARKANSAS -
- “CIVILDIVISION '

MAE HELENKELSEY
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«COMPUCREDIT:CORPORATION
and VS OF ARKANSAS, LLC, d/b/a
FIRST AMERICAN CASH ADVANCE, DEFENDANTS

‘COMPLAINT

Comes on now the Plaintiff, and for iher,Comp’laiﬁt hereby states as follows:

L The Plaintiff is an adult resident of Arkansas. ‘The Plaintiff seeks telief for |
damages pursuant to Article 19, Section 13, of the Arkansas Constitution and Arkansas Code
Annotated § 4-88-101, et seg. TFurisdiction and venue are proper in this Court.

2. The Defendant, VS Financidl 'ofAﬂcansas, LLC, .d/b/a First American

~Cash Advance (FACA), is .apayd_ay’lender which does ‘business at approximately twenty—séven |
‘branch locations in the State of Arkansas. VS Fﬁmciﬂ 18 1icéﬁsed with the Arkansas State
Board of Collection Agencies. VS Fiﬁan;:iail purpbrts to engége in tr.aﬁsact‘ibns pursuant tothe
~ Askansas Check Cashers Act. Upon information and belief, VS Financial is owned and operated
by:CompuCredit Corporatioﬁ. VS Financial of Arkansas, 1I.Cis a Foreign Limited Liability
‘Company with its principal place of business in a state other than Aikansas. VS Finan_ciﬁl of
Arkansas, LLC’s Registered Agentis N ational Registered A géﬁts, Inc., The Tower Building, 323
Center Street STE ”1202 L1tt1eRock AR72201

3. VS of Arkansas, LLCs ajpaydaylender which does business at apprommately _

twenty-seven branch locations in fhe State of Afkansas: Upon information and belief, VS of

Atkansas is licensed with the Atkansas State Board of Collection Agencies. Upon information



and belief, VS of Arkansas is owned and operated by CompuCredit Corporation. VS of
Arkansas, LLC is a Foreign Limited Liability. Compeny with 1ts pﬁnciple plece of l‘)‘usiness in .a.
state othe1-' than Arkansas. VS of Arkansas, LLC’s Registered Agent is National Registered
Agents, Inc., The Tower Building, 323 Center-Street, STE 1202, Little Rock, AR 72201.
4, Compucredit'Co;pofation (hereinafter “CompuCecredit™) is a foreign corporetion ‘
W]sich maintains an ofﬁce.at 245 Perimeter Center Pafkv?a_y, ‘Suite 600, Atlanfa, Georgia, 30346.
5. o In 2004, a subsidiary of CompuCredit purchased substanﬁally.-all of the assets ofa
national I;ayday lender operating under the name ‘of First American Cas”.n Advance and began
what CompuCredit refersto as its."‘Retail Micre-‘Loans segment.” |
6. In Ark_ansés, CompﬁCredit"s Retail Micro-.]'__.oan segnient 1s .cesducted throeg’h
‘CompuCredit’s subsidiaries, VS Financial of Arkansas,LLC and VS of Atkansas. LLC.
- CofnpuCredif refers to its Micr.o-.LeanfS.egrnent Qp&aﬁoﬁs in the State of Atkansas as its “direct
lendingmodel.” These transactions occur at the Defendants’ ‘branch locations which operate
~ under the name, First Aﬁerican ‘Cash Advance.

7. VS Financil of Atkansas, LLC and VS of Arkansas, LLC do business in
Arkansas under the name “First American Cash Advance” These Defendants, and their
corporate parent, .:shall ‘hereinafter be referred to as“FACA.”

- 8. CompuCredi"c, VS :Financial‘i of Arkansas, LL:C and VS of Ar'kansas, ILCall
 maintain the same foreign address 0f 245 Perimeter CTR Parkway, Atlanta, GA 30346.

9.  Based on good fuith knowledge and belief, VS Financidl of Arkansas, LLC and
VS of Arkansas, LL:C have the same managers. o

10.  FACA makes paydayloansto customers atits approximately 27 Arkansas branch |

locations.



11. ~ Inatypical transactioh, .cuvstomers present FACA with a personal check. FACA
agrees to ﬁold the cheék until éome foiﬁt in'the'futur.e, usually based upon 'thé date of the
customer’s next payday. In exchgﬁge forthe check, the customer is presented With.é money
order from FACA. ’ihc customer must then cash the nioney order at the same FACA‘location for

an additional “fee.”

12.  Inthe above-described transactions, the customers are charged a 10% per annum

. “finance charge” in connection with the issuance of the money order. However, the customers

are also charged a 10% “Check Cashing™ fee. This “fee” is 10% of the face value of the money

order. Because this“fee” constitutes interest under Arkansas law, it must be added to the

““finance charge” in order to calctilate thetotal interest charged to the customer in connection

with ihesetransacﬁons. ‘When this check cas‘lﬁng"‘fgé” is addeditov the ﬁna.nce chafge, it results
in.an énnua‘l percentage rate Well in excess of 100% per annum.

13. fCompuCrgdif’;s subsidiaries, both operating under the name First American Cash
Advaﬂcé, charge the fee 'Which is desi gnated by the Defendants as“interest™ and the fee Which is
imposed by the Defendants for “.cas'hiﬁgf" the .monéy order or voucher which is alle,gedlyl |
produced during the :ﬁaﬁsacﬁon. |

14.  Themnet effect of these transactions is that the customerprovides a personal éhep‘k
which represents a promise-of future payment to FACA in.exchange for a lesser amount of cash.
The feespaid By the.customers in connection with tﬁése transactions constitute interest ﬁnder
Arkansas law and the amount of cash that the:customer leaves the store with represents the
principal amount of the loan.

15. Since December 11,2007, the maximum legal fate of interest that can be charged

in Arkansas has been 9.75% or less. Assuch, even the 10% charge currently on the face of'the



documents being used by the Defendanfc_s- is illegal in the State of Arkansas. Therefore, even if
| this Court determines that the additional fees charged by Defendante do not.constitute interest, |
any charge in excess of 9.75% siace Deceniber 11,2007, entitle Plaintiff to damages in the
amount of twice the amount of fees paid plusa declaratibn'that the entire transaction is void.
16.  In addition, the Defendants miscalculate their own finance charge because they
base the calculation on the principle amount of the v~loan'p1us the other fees they impo,se inthe .
- lending transactions. Therefore, based on good ’_faith knowledge and belief, all of the
Defendante’ transactions forthe period described herein were usu1;io_us under Arkansas law.
17.  Since 1999, Check-cashing fees have been;held'to cqnstitute “interesf” un_der
Aﬂcansas Jaw by numerous trial courts in Arkansas. Thus; the “fees” charged by FACA, which
constitute interest under Arkansaslaw are excessively high and fACA’ s actions constitute usury.

18. In November 2008, the Arkansas Supreme Court struck down the Arkansas
Check Cashers Act and held that fees charged pursuant to the Act: constltute usurious mterest
McGheev Arkansas State Bd. Of Collec'uon Agenc1e s, 2008 Ark. LEXIS 745 (2008)

19.  Plaintiff, Mae Helen Kelsey, is an adult res1dent of D.esha County, Arkansas.
Plaintiff entered into numerous transactions with First American Cash Advaﬁce .af the
Defendants® branch in Drew County, Arkansas. ThePlaintiff paid Defen'dants' > fees for loans

that occurred throughout a two-yearperiod. | |
| 20 ‘The fees charged by the Defendants in each of these transac’;ions exceeded 100%
per annum. ‘Copies_ of some of the Ic‘.iocumentsq'elated‘to the Plaintiff>s transactions are attached
as Exhibit A. The Plaintiff does not have copies of the alleged contracts, but will seek the same

through discovery.



21.  FACA charges fees which are not disclosed on the attached documents. These

fees are allegedly for cashing a money order.

.22, All of the fees charged by FACA over and above the principal amount of the cash

advance constitute interest under Arkansas law. |

23.  Defendants CompuCredit and VS Financial of Arkansas, LLC claim that the

“check-cashing fe¢” collected by VS of Arkansas, LLC. is authorized in the Arkansas Check

Cashers Act. The Arkansas Supreme Court has tuled that such fees are a violation of Arkansas

anti-usury laws and that the Check Cashers Act provides no defense to usury or DTPA claims

. such as the ones set forth herein. McGhee, supra,; Arkénsas State Board of Collection Agencies

v. McGhee, 372 Atk. 136, S.-W:3d___ (2008); Staton v. Arkansas State Board of Collection

Agendcies, 372 Ark. 387, S:W.3d__ (2008).

- 24,  Under fhe Arkansas Check Casher’s Act, a check casher mustprovide cash in

exchange for cashing a check or providing a deferred pfesentment agreément to a customer.

"FACA doesnot provide cash to its customer but instead provides customers with a money order.

‘This money order can oniybe cas'héd upbn the payment of an additional fee to FACA.

25.  TheDefendants’ cu_stomérs are made fo believe that they .:éu:e required to cash the
money order or vouéher..at' the Defendants’ offices. |

26.  The Defendants’ :.employees 1in ‘Arkanéas face the risk of reprimand or termination
if they allow cusfomers 1o attempt to cash the moélqy orders or vouchers-€lsewhere.

27.  TheDefendants:advise their employees that the Defendants do not:make any

" money unless customers cashthe money orders or vouchers.at the Defendants” offices.

28.  TheDefendants have used signs in their Arkansas stores that stated: “Walkin....

‘write a check . . . walk out with your cash.”



~ 29.  "This sort of sign and marketing is used because it is c;ontemplated that .cusfomers_ .
mﬁs’c leave the store with cash—not Witﬁ the :monéy order orvoucher which is producéd by the
Defendants as a result of the initial “loan” transaction.

29. The transactions deécribed herein constitute éredit fransactions.
30. The transactions'ﬁetweén FACA and the Plaintiff were loans.
31.  Thefees charged ’by FACA are interest. |
32.  Article 19, § 13 of tﬁe Arkansas ‘Constitution 11m1ts {he amount of interest on
consumer ﬁansactions in Arkansas. |
33. ’Ilie interest Char-gedby'FACA exceeds the -.allowab'l'e interest under Tile Arkansas
~ Constitution. o |
34, 'I"he fees charged by FACA are nSUrious,
35. ":The Defendants directly or indirectly feceive’usurious interest from their
customers thrbug’h the transactions ,de.scr‘ibca in this complaint; }
36. TheDefendants’ documents Weré drafted to 'inteﬁtionally .conceal ‘thg actual
interest charged to borrowers. |
37.  Under Artiéle ‘1§., § 13, the transactions between FACA and the Plaintiff are void
. as 10__7pﬁncipal and interest.
38.  Under Article 19, § 13, ‘ﬂle.].’l'aintiff 18 entitledi§ damages in"the amount of equal
o _‘cwiqe__ﬂae amount of in_tereg_t pa1d to FACA ;ar;d a declaration that the loans are void asto
principal .and interest.

39.  ThePlaintiffis dlso entitled to judgment forreasonable attorney’s fees.and costs.



DECEPTIVE TRADE PRACTICES ACT

39. The Defendants are pe_fséns governed by the Arkaﬁsas Deéeptiire Trade Practices
Act (Ark. Code Ann. § 4-88-‘1 01, et seq. “.DTPA"’). |

40.  Under the DTPA, persons who sﬁpér_vise, control and derive financial gaih from -
any personal entity which violates 'thé A;:t» are also liable for damages.

41. CompuCrédit is an entity which derives financial gain and which controls and
supervises the actions of FACA through its wholly-owned subéidiaries, VS Finahcial of
Arkansas, LLC and 'VS of .Arkansas, LLC. |

42. FACA"S conduct as described herein is unfair and deceptive.

43.  The Arkansas Supr.em_e. Court has specifically riled that the type of lending

'practices utilized by FACA are, as a matter of law, a deceptive trade practice and aviolation of -

the StéteCheck—Cashing regulations. Staton v. Arkansas State Board of Colleétion Agencies, — .

S.W.3d—, 372 Ark. 387 (2008). In March of 2008, the Arkansas Attorney General issued 2

letter ordering Arkansas payday lendersto cease and desist engaging in such practices.
44,  All of the fees which FACA charges in the payday loan transactions described

herein are interest under Arkansas law. This interest exceeds 100%.

45.  The act of charging interest rates in excess-of 100% is unconscionable as a matter.
of law in Arkansas.
46.  Atthetime of thetransactions described herein, ‘fhe Defendants purported to

- comply with the Arkansas Check Cashers Act. However, the Defendants’ conduct violates this

Act by, inter alia, ’failiﬁg 1o jprovide cash in exchange for cashing a personal check.

47.  The Plaintiff is entitled to damages for violations of the DTPA.



48.  The Plaintiff is entitled to judgment against the '-Der"endants for reasonable

a‘rtomey’s fees 'ana <o sts incurred herein.
| | JURY '])EMAND

49.. The Plaintiff reserves ”che right to amend thrs pleadmg as allowed by the Arkansas
Rules. of C1v11 Procedure and hereby demand a trial by jury.

50.  First American's customer agreements are consumercerltracts of adhesion. The
agreemenrs are orre-sided, and 'rrrey are drafted ‘try FACA. The agreements also contein
rnanda’tory pre-dispute arbitration provisions which are inValid under Atkansas contract law.
These arbitration provisions are lillusery, Tack consfideration and lack mutuality of obligation _ |
which fjs a requirement for.any contract under Arlranses law. |

51. Thereason that these arbitration pro;iisiorrs lack are illusory, lack consideration and
lack mutuality of obligation is ‘.thet FACA 'has reserv,ea .the nght to sueits customers in small
claims court. Tt is anticipated that F ACA will. argue that thls reservation does not destroy

mutuality’ because ‘both parties are free to sue in sma11 clarms court. The Arkansas Supreme
Court haspreviously found that this-argument is " drsmgenuous“ ‘because taking into account
theirline of business, it is difficultto imagine What other. causes of action. agamst a’borrower .
remain-that the payday lender Wouldbe Tequired- to submit to arbitration. In other:words, the
Arkansas ‘SupremeCourt has reco gnized‘thatpaydgy '.1enders10an small . amounts of moneyto
their ,cusfomers «and, therefore, all of their cdllecﬁen...ciaims -are small enough-to qualify

for ~_sr_n_all ,ela‘ir_r_rs courtju_ris_rlretier_r. __ ’Iihus, the:Court’has held that:the .customer’s promise to
submitto arbitration is not enforcedble, becausethe paydéy’]enderihad the option-.of;pursuirrg

arbitration or bringing suitin court.



 52. FACA's arbitration provisions are also ﬁnenforceable because they are
substantively uﬁébnscionable. “The terms of these provisions are commercially unreasonable and
- unfair. These provisions have the pur_pdse and effect of attemptingto allow FACA to viclate
~ clear Arkahsés law free from concerns of class-wide liability and are drafte&in such a way to
eviscerate Arkansas' clear publicpolicy agaiﬁst the rcharging‘of usurious rates of interest in this
State. Z_FACA knows that it can reap enormous profits through its operations in throughout
'Arkans'as solong as it cannot beheld liable on a class-wide basis. "Ihese arbitration provisions
are gross'l& unfair,i one-sided and unreasonably favorable to FACA, while pfecluding a
meani;i;gful choice ‘rfor FACA's customers. |
53.  These .arbitration provisions .aré. also unenforcéab'le 't;ecause the_y are procedurally
'unconsciohable. Obviously, FACA has far superior'bargairﬁng} strength and sophistication or it
wbu'l'd ﬁot'be gble to induce Plaintiff and othersto pay six digit interest rates for small Toans.
'Due"to“the ﬁnancial strain on Plaintiff and the other members ofthe class, they are not ableto
accept or. declme the terms demanded by FACA. |
54 Moreover FACA's attempt 10 prohlblt Jomder of claims and prohibit class actions
. s also ,uner_lforccable and 11;nconscmnable. FACA's aim by creating.a one-sided mandatory
arbitration .ciause in‘its adhesion contracts istoprevent the possibility of facing a class-wide
- claim in-a court of law. The Plaintiff alleges that the tmemBers ofthe putative class will be
o deprivéd of.aviable, legal remedy if forced '.t;) individﬁall_y arbitrate théir claims. Meanwhile,
FACA reserves theright to sue their customers iin.a,court.oﬂaw, ‘instead of’ ‘imposing_:c_)_n
themsélves the remedy. of arbitration.

55.  Plaintiff reserves theright to fully brief theseissues should FACA attempt to

.enforce these unenforceable arbitration provisions.



WHEREFORE, the Plaintiff, prays for the relief set forth herein, for judgmenf equal to

“twice the amount of fees paid to the Defendants , for judgment against the Defendants for

damages under the DTPA, for judgment for attorney’s fees and costs incurred herein, for

Jjudgment for exemplary damages.as may be determined by a jury, for total judgment for actual

damages, exemplary damages, fees and costs in an amount less thén $75,000.00 and that the

transactions between FACA and the Plaintiff be declared void pursuant to Arkansas Constitution,

and for any and all other: just 'and'properre'lie'f to which Plaintiff may be entitled. -

. /W.uy Submitted,
By et 7 4

10

~ Fodd Turnef-(ARBIN 92266)
~ Dan Turner (ARBIN 97179)

Arnold, Batson, Turner & Turner
501 Crittenden Street - -

P:0.Box480
- Arkadelphia, AR 71923
" Phone: 870-246-9844

- Fax: 870-246-9845

'Todd@amoldbatsonturner.cbm

.and

Chris. Averitt

Jay Scholtens o
‘Scholtens-& Averitt, PLC

113 East Jackson Street
Jonesboro, AR 72401

(870) 972-6900

ATTORNEYS FOR PLAINTIFF



VS Financial of Arkansas, LLC
dba First American Cash Advance

101 North Park Dr.
Monticello, AR 71655

Phone: 870-367-1757

Friday, April 25, 2008

Dear Ms. MAE HELEN KELSEY,

We were expecting you in our office on APRIL 21, 2008 to pay on your obligationv with us. You
have not been by the office yet and we have been unable to contact you at any of the numbers you

provided us. Please call us or stop by the office as soon as possible so that we may continue to
service your financial needs.

In accordance with the fair and accurate credit transactions act of 2003, Regulation V, we are
obligated to inform 'you that we may report to a credit bureau about a late payment, missed
payment or other default on your account. This information may be reflected in your credit report.

Sincerely,
KIM WASHINGTON
Sales Manager




VS Financial of Arkansas, LLC

dba First American Cash Advance
101 North Park Dr.

Monticello, AR 71655

Phone: 870-367-1757

Wednesday, May 21, 2008

Dear Ms. MAE KELSEY,

As you .will recall, 'you signed. & finaricial agresment with'Us. on, or aboui 04/21/2008 (the

"Agreement”). Our records indicate you failed to pay the amount owing-on-or before the Due Date

and your account remains delinquent. You have ignored our previous requests fo pay the amount

- owing under the Agreement. You must immediately deliver cash, a money order or a certified
check for the sum of all amounts due to us atthe above address. - IR

You may have seen recent news coverage regarding the Arkansas Attorney General's actions
against payday lenders operating pursuant to the Arkansas Check Cashers Act. You are hereby
noticed that VS Financial of Arkansas, LLC does not operate under this statute. Consequently the -
Attorney General's office has taken no -action -against our company. Your loan with us is hot
governed by this act and is valid, legal and enforceable under Arkansas state law. You are still
_-obligated to repay any current and/or past due balances on those amounts of money lent to you by

VS Financial of Arkansas, LLC. For this reason, please be advised that normal applicable late fees
and other charges will apply to your past due amounts.

'You may contact us at the number above to discuss the matter further.

In accordance with the.fair and accurate credit transactions act of 2003, Régma’tion V, we are
obligated to inform you that we may report to a credit bureau about a late payment, ‘missed
payment or other default on your account. This information _m“ay'.bé.{r{eﬂlepfgeg:_irg) your-aredit report.

PLEASE CONDUCT YOURSELF ACCORDINGLY;
Sincerely,

GEORGIA NICHOLAS
Sales_Associate



